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1.- Introduction.

The Annual Conference of the Law Group at
Wageningen University & Research (WUR) held in
2023 focused on ‘The Future of Food Law™ —inviting
scholars and attendees to reflect on the future of EU
food law beyond the Farm to Fork Strategy.

The conference aimed to foster a scholarly legal deba-
te on topics that have been overlooked in policy-centric
discussions, and to facilitate an exchange of ideas on
how to shape the legislative Framework for a
Sustainable Food System. It sought to explore the futu-
re of EU food law beyond the Farm to Fork Strategy,
reevaluating the legal architecture of the EU food
system, its constitutional foundation(s) and applicable
legal frameworks. The conference encouraged deeper
engagement with, and critical appraisal of, the sustai-
nability paradigm. as well as the implications of food
systems thinking. It aimed to introduce novel approa-
ches and perspectives, such as the One Health princi-
ple, and explore new methods, such as futurecasting
and scenario-based analysis. Overall, the conference

sought to promote more robust legal-theoretical analy-
sis, including justice and rights-based approaches.

In addition, the conference launched the Food Law
Academics Network (FLAN)? with the goal of connec-
ting legal academics working in the field. This initiative
strives to foster critical and cooperative exchanges
and offers an academic and independent voice in
debates on food law and its future.

At that time, it was anticipated that by the end of 2023,
the proposal of the European Commission’s
Framework for a Sustainable Food System would be
published, thereby marking the end of the Farm to
Fork Strategy policy process. The timing also provided
an opportunity to consider the successes and limita-
tions of the Farm to Fork policy process, and to ask
how best to ‘futureproof’ the Farm to Fork Strategy,
reflecting on what is to come (section 2).

An initial point of consideration revolves around the
novel paradigm of sustainability, and how it can best
be incorporated in the future EU food law (section 3).
In this respect, a clear challenge for the future of food
law is the fossilized nature of the food safety law.
Stemming from 2002, the old architectural structures
now appear outdated and inadequate to support the
future of food law in the EU. This necessitates a dee-
per reflection about the foundations of food law in the
EU treaties (section 4).

EU food law, embedded within a dynamic, evolving
layer of international food law, also raises the question
of a truly global approach to food law (section 5). Here,
guestions of food system governance arise (section 6).
One strong development in food law is the agenda on
business, human rights, and due diligence (section 7).
From the conceptual standpoint, the One Health
approach and new interpretations of animal welfare
promise a holistic vision for future EU food law, moving
away from anthropocentric approaches (section 8).
Another key challenge for the future of EU food law
concerns risk regulation, specifically how to reconcile
and balance sustainability with innovation (section 9).
At a conceptual level, it is clear that the language of

(*) The Food Team of the Law Group at Wageningen University & Research convened the annual WUR Law Group conference on the
‘Future of Food Law’ on May 25 and 26 2023, which also launched the Food Law Academics Network (FLAN).
(® At the time of writing, the FLAN has a membership of around 140 members; academics wanting to join the network can write to

food.law@wur.nl.
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food systems thinking is expected to bring significant
changes to food law and regulation (section 10).

In the following sections, we present an overview of
the main conference findings on these points and pro-
pose an attempt to identify and distill the main resear-
ch questions that an agenda on the future of food law
ought to address.

2.- The future of food law in the EU

This section considers the future of the Legislative
Framework for Sustainable Food Systems, EFSA, and
ideas on how to shape the future of EU food system
law. It begins with the premise that the current frag-
mented regulatory landscape for food sustainability
hampers the transition. Through its flagship Farm to
Fork Strategy,® the European Commission aimed to
lay the foundation for a more integrated food systems
law. The proposed Framework Legislation on
Sustainable Food Systems (FSFS) is central to this
strategy but has not been published yet. There is a
possibility that any forthcoming proposal may be
delayed until the next Commission term, or it might
never be tabled at all.

2.1.- The Framework on Sustainable Food Systems

In the spring of 2023, the FSFS proposal still seemed
to be on a steady course for publication. The
European Commission delegate presented the main
aspects of the planned FSFS proposal, outlining its
guiding principles, its objectives and potential gover-
nance mechanisms.* The latter included food policy
councils, national food strategies, or exchange
platforms via national focal points. The FSFS was cen-
tered around the concept of food environments, which

encompass several high leverage elements for pro-
moting more sustainable consumer choices: the deve-
lopment of food sustainability-related information,
sustainable food public procurement, and other possi-
ble legal interventions that would lead to a transition,
including nudges for targeted measures by Member
States. The paradigm shift in food law could involve
moving from the precautionary principle to a ‘do no
harm’ approach, aligning economic, ecological, and
social sustainability dimensions. This holistic, multi-
level approach represents a departure from traditional,
siloed EU food law thinking and requires close colla-
boration among various DGs with shared competen-
ces in the FSFS domains. This would have signified a
re-evaluation of decision-making processes within the
European Commission and potentially beyond.

2.2.- The European Food Safety Authority

Delving deeper into the requisite changes, the
European Food Safety Authority (EFSA) is another
example where institutional change may be required
to support the transition while staying operational.®> As
an independent entity responsible for risk assessment
and communication, EFSA's mandate lies in providing
scientific guidance on food safety and supporting EU
legislation. However, EFSA has been grappling with
an increasing workload, exacerbated by the
Transparency Regulation® implemented in 2021.
Additional developments, including the potential for
future sustainability assessments, require adaptation
and expertise buildup. Hiring constraints imposed by
Member States have increasingly pushed EFSA to
rely on publicly procured services and on national
authorities, resulting in the decentralization of its
tasks. Prof. Ellen Vos (Maastricht Centre for European
Law) argued’ that this shift potentially undermines

(®) EU Commission, Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, ‘A Farm to Fork Strategy for a fair, healthy and environmentally-friendly food system’,

COM(2020)381 final.

(") A. Alvizou, Update on the Legislative Framework for Sustainable Food System' (The Future of Food Law Conference, Wageningen

University and Research, May 25-26, 2023).

(®) E. Vos, The future of EFSA (The Future of Food Law Conference, Wageningen University and Research, May 25-26, 2023).

(°) Regulation (EU) 2019/1381 of the European Parliament and of the Council of 20 June 2019 on the transparency and sustainability of
the EU risk assessment in the food chain and amending Regulations (EC) No 178/2002, (EC) No 1829/2003, (EC) No 1831/2003, (EC)
No 2065/2003, (EC) No 1935/200 4, (EC) No 1331/2008, (EC) No 1107/2009, (EU) 2015/2283 and Directive 2001/18/EC.

(") E. Vos, A. Volpato and G. Bellenghi, Independence and transparency policies of the European Food Safety Authority (EFSA), in Policy
Department for Economic, Scientific and Quality of Life Policies Directorate-General for Internal Policies, 2023, pp. 1-106.
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transparency, accountability, and the agency's inde-
pendence, sparking debates and concerns about con-
flicts of interest. The challenges facing EFSA are also
institutional, manifested by Member States' impact on
managing boards, working groups, and committees.
Prof. Vos thus suggested that EFSA improve its tran-
sparency and independence standards by establi-
shing a network of EFSA branches in each Member
State. She also advocates for a new framework for
science advice and policy-making to mitigate Member
State political influence in scientific assessments,
while keeping EFSA operational in view of its growing
tasks.

2.3.- Research agenda

The FSFS proposal is poised to give momentum and
direction to the future of food systems law. Building on
the foreseen components of the proposal, several
future research questions arise: Will the FSFS as
designed serve as a strong basis for food systems law
in the EU in terms of a harmonized, mainstreamed
sustainability definition? In the absence of an FSFS,
how will the obvious sustainability gap in the current
food safety oriented system be addressed? What
impact should sustainability have on the precautionary
principle, which has thus far served as the guiding
principle of food law in the EU, and how will that shift
the role of EFSA? How can EFSA stay operational in
the face of current and future challenges brought forth
by the transition, while also reducing its susceptibility
to conflicts of interest that may be intensified by this
transition? How can a science-for-policy approach be
integrated more deeply into the work of the agency to
ensure its effectiveness in a redesigned food system
law landscape?

3.- Sustainability and beyond sustainability

The concept of sustainability is a major driver for
change regarding food policies and legislations. It is
commonly understood to encompass three dimen-
sions — economic, social and environmental, although
arguably this understanding might be considered

insufficient to transform the food system in a holistic
manner. The conference combined perspectives on
sustainability in EU law, particularly influenced by the
EU Farm to Fork Strategy, with perspectives which
delved deeper into more profound concerns related to
sustainability. A broadly accepted standard of sustai-
nability is food labeling, which was discussed with
reference to learning from green labelling practices.
Furthermore, the notion of food environments provi-
des a more encompassing vision on sustainability
strategies as they go beyond consumer choice.
Finally, sustainability has wider implications.
Examples include the issue of social sustainability and
the essential role of people working in agriculture, or
Alternative Food Networks (AFN) as a form of de-
commodification that looks at the system as a whole in
a sustainable manner, which in itself may be inheren-
tly counter-regulatory.

3.1.- Beyond the Farm to Fork Strategy

The EU Farm to Fork Strategy represents an impor-
tant attempt to implement the sustainability concept
across multiple levels within the EU food systems. Dr.
Hanna Schebesta (Wageningen University and
Research)® discussed the potential role of the
Sustainable Food Systems Law in this effort, highligh-
ting some unresolved challenges. These include, for
instance, addressing the institutional and legal archi-
tectural embedding in the general food law, reconciling
the safety and sustainability paradigms, and the ambi-
guity of the sustainability goal. For the introduction of
the new legislation (when and if it happens), alignment
with the CAP 2023-2027 would be necessary.
However, the novel conceptualisations of food as a
common good and food systems thinking will continue
to have far-reaching implications for food regulation at
both national and EU level. Here, room also needs to
be made for Member States' experimentation and
regulatory sandboxes to harness and consolidate suc-
cesses at the EU level in the second stage.

Since sustainability is not a clearly delineated policy
mandate, future regulation needs clear policy goals
and legally workable definitions, as well as further
institutionalization. Above all, viewing sustainability as

(%) H. Schebesta, Beyond the Farm to Fork Strategy (The Future of Food Law Conference, Wageningen University and Research, May

25-26, 2023).
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a process necessitates conceiving the EU sustainable
food system transformation as a process that extends
into a second policy phase beyond the Farm to Fork
Strategy, with appropriate legal commitments to this
second, post-Farm to Fork phase of sustainabilization
of the food system.®

3.2.- Sustainable food information

One tangible approach to addressing sustainability
and its definition is through the lens of food informa-
tion provided to consumers, where information serves
as a means of communication about sustainability.
The FSFS had indeed also promised such a sustaina-
ble food information framework. Sarah Arayess, LLM
and Dr. Alie de Boer's (Maastricht University) resear-
ch® on the challenges of negotiating food labels offers
a valuable lesson for efforts to create legal standards
for sustainable food. Dr. de Boer began by stating that
food labels influence decisions between different food
products; however, consumers cannot individually
determine the sustainability of a product. Therefore,
food labels can be useful for consumers. Nonetheless,
the absence of a unified definition of sustainability
leads to questions regarding the sustainability of food
products. According to de Boer, products that were
actually shown to be sustainable had ‘green claims’
(or messages in commercial communication that have
a positive/no impact or are less damaging and show
improved impact over time). Nevertheless, the lack of
a sustainability definition applicable to the food sector
results in a high level of legal uncertainty, leaving
room for companies' interpretations and eventually
leading to Member States providing guidelines, as
occurred in the Netherlands, where the ACM has
issued guidance on how to handle sustainability
claims. In the context of the Dutch situation, there is
guidance from the ACM on managing sustainability
claims and advertising codes have been developed. In
this regard, de Boer argued that the future of sustaina-

bility claims should be evidence-based, and the effec-
tiveness of new directives remains to be seen.
Similarly, other sustainability aspects are so far cove-
red only to a limited extent, while a holistic approach
to sustainable foods should also be considered.

An emergent concept in the regulation of food
systems is the relevance of food environments. The
FSFS draft was likely to draw heavily on this notion in
order to create a more encompassing regulatory envi-
ronment. Food environments go beyond consumer
choice and highlight the coercive nature of food situa-
tions. Prof. Anniek de Ruijter (University of
Amsterdam)11 shared her research based on the
Netherlands' City Deal, where five municipalities were
analyzed to assess how law can enhance health and
identify the legal constraints within the urban food
landscape. Urban zoning laws are instrumental in
regulating the food environment and thereby public
health. Given that limited access to healthy food
options can contribute to increased obesity rates and
unhealthy food environments, the study evaluated a
street in Amsterdam where 78% of the food offerings
were deemed unhealthy. Such studies prompt legal
discussions on crucial questions: at what level of avai-
lability of (un)healthy foods in an environment do we
determine that healthy choice is compromised and
government intervention is necessary? And at what
point is individual choice hindered, guiding what can
(or cannot) be regulated?

3.3.- Social sustainability

In exploring the various dimensions of sustainability,
Prof. Irene Canfora's (University of Bari)** presenta-
tion, based on a contribution drafted together with
Prof. Vito Leccese (University of Bari), highlighted the
element of social sustainability and the essential role
of people working in agriculture.®®* Accordingly, the
Farm to Fork Strategy must consider the different
facets of sustainability, ensuring all actors and stages

(°) H. Schebesta, How to Save the Farm to Fork Strategy: A Two-Phased Approach, in EFFL, 2023, 18, 4 pp. 231-238.
(*) A. de Boer, How to navigate the tricky landscape of sustainability claims in the food sector (The Future of Food Law Conference,

Wageningen University and Research, May 25-26, 2023).

(™) A. de Ruijter, Food environment...beyond consumer choice (The Future of Food Law Conference, Wageningen University and

Research, May 25-26, 2023).

(*¥) I. Canfora and V. Leccese, Social sustainability as milestone for a Sustainable Food System: the essential role of people working in
agriculture (The Future of Food Law Conference, Wageningen University and Research, May 25-26, 2023).
(**) Please refer to I. Canfora and V. Leccese, La sostenibilita sociale nella nuova PAC, in Riv. dir. agr., 2022, 2 pp. 110-141.
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within the food system are acknowledged. This
approach is reflected in the Common Agricultural
Policy (CAP) 2023-2027, which introduces the con-
cept of social conditionality and sets forth a limited fra-
mework of rules regarding social conditionality. The
example of Italy, where the issue of undeclared labour
has been addressed by national legislation, was used
to illustrate this point. In 2016, Italy enacted a law con-
cerning the criminal offense of worker exploitation,
underscoring the necessity of establishing legal fra-
meworks for the implementation of social conditiona-
lity within EU Member States and fostering conditions
that reward socially responsible practices in agricultu-
re.

3.4.- Alternative roads to sustainability

Exploring alternative perspectives on sustainability,
Prof. Alessandra Arcuri (Rotterdam University)*
discussed the role and potential of Alternative Food
Networks (AFNs) in fostering a more equitable and
ecologically sensitive food system. Prof. Arcuri highli-
ghted how AFNs are inherently counter-regulatory,
enabling them to challenge established democratic
practices and introduce new practices of accountabi-
lity. They also counteract exploitation by incorporating
non-industrialized and small-scale farming methods.
AFNs often operate under manifestos or shared
rules/principles, promoting a de-commaodified view of
food. Overall, AFNs represent a novel, bottom-up
approach to food systems, suggesting that such prac-
tices should become integral to the current food
system framework, but may struggle to integrate into
dominant legal frameworks.

3.5.- Research agenda

The concept of sustainability has been successful in
organizing policy and the direction of food law.
However, the ambiguous and multidimensional nature
of sustainability poses a significant challenge, which
raises the crucial question of how sustainability for the
law can be defined and operationalised. A more critical
examination of efforts to transform the food system

suggests that moving beyond the conventional boun-
daries of sustainability is necessary for enacting truly
transformative changes. If the concept of sustainability
is reduced to a superficial understanding that merely
touches on social, economic, and environmental con-
cerns, it becomes too easy for actors to claim sustai-
nability with the right framing. Experience with long-
standing environmental regulations shows that vague
principles are often co-opted by powerful entities, lea-
ding to outcomes that contradict the original legal
intentions. One solution to this issue is the develop-
ment of robust metrics for sustainable food that span
the production and consumption cycle and are resi-
stant to dilution or co-optation. Should new certifica-
tion schemes arise from future food law initiatives, it is
crucial that these efforts draw lessons from the failures
of past green labelling projects. An alternative approa-
ch advocates for identifying points of structural change
that foster sustainability as an emergent process,
rather than as a neatly defined concept.

Efforts aimed at de-commodifying food production and
consumption, creating pathways for greater autonomy
for smallholder farmers and enterprises focused on
community health, advocating for legal recognition of
the right to food, and enforcing evidence-based modi-
fications to the food environment, all present opportu-
nities to advance beyond viewing sustainability as the
ultimate goal.

4.- Foundational treaty perspectives

The legal architecture of the EU food system is signi-
ficantly influenced by its historical origins and the con-
stitutional foundations laid out in the EU Treaties. The
Common Agricultural Policy (CAP), Competition Law,
and the Internal Market each have distinct legal bases
in the Treaties, and often pursue autonomous policy
rationales.

4.1.- The Common Agricultural Policy (CAP)

Much has been discussed about the new CAP and its
ties with the Farm to Fork Strategy and the Framework
for Sustainable Food System (FSFS) initiative. The

(**) A. Arcuri, Food De-Commodification as Sustainability (The Future of Food Law Conference, Wageningen University and Research,

May 25-26, 2023).
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FSFS law was unlikely to have significant direct con-
sequences for the way food is produced, as the prin-
ciples of sustainability are already enshrined in the
CAP regulations. Prof. Alan Mathews (Trinity
College)® reflected on how the CAP could be desi-
gned to promote the necessary changes needed at
the farm level, considering that changes in food law
will be downstream and have insignificant impacts on
primary production. As such, the CAP objectives
address sustainability by strengthening environmental
protection, contributing to climate change mitigation
and adaptation, fostering sustainable development
and efficient natural resource management, and con-
tributing to halting and reversing biodiversity loss.
Indeed, the significant gap still lies in the poor imple-
mentation and ambition of the CAP measures. This is
particularly evident in the National Strategic Plans,
from the soft and easily bypassed environmental con-
ditionalities for direct payments, or the poor ambition
shown with Eco-Schemes, to the stubborn defense of
the hectare-based income support mechanism. This
maintains a hazardous status quo that prevents the
much-needed actions to halt the most harmful agricul-
tural practices, such as subsidies to intensive livestock
farming.'® Overall, Prof. Mathews asserted that promo-
ting more sustainable agricultural practices necessita-
tes a variety of instruments, among which CAP subsi-
dies are merely one component. The Sustainable
Food Systems (FSFS) law will primarily impact pri-
mary producers in the food chain indirectly by influen-
cing the demand for their products and will not have
significant direct consequences for the methods of
food production on farms, as sustainability principles
are already integrated into CAP objectives.
Additionally, there could be further indirect effects
through the framing of the external dimension in the
proposed legislation.

One of the most interesting questions is how a sustai-
nable food law would aim to fulfill its role as an
‘umbrella law’, guiding coherent actions across other
integrated sectoral areas in need of reform, such as

pesticides, soil health, nature restoration, industrial
emissions, and many others.

4.2.- Competition law

Another specific iteration of sustainability appears in
the area of Competition Law. Dr. Pauline Phoa
(Utrecht University)" discussed how competition law
addresses sustainability, specifically within the context
of the Netherlands. Despite the Netherlands' extensi-
ve use of technology in agriculture, challenges like
reducing nitrogen emissions persist. To tackle these
issues, a Dutch 'agricultural agreement' focusing on
earning capacity was negotiated among stakeholders.
This led to a series of agreements aimed primarily at
enhancing earning capacity, including strategies to
distribute increased production costs among supply
chain partners, minimum price agreements, and the
establishment of sustainability standards and quality
schemes to foster demand for sustainable products.
EU competition law is also evolving, with develop-
ments such as the EU Commission's horizontal guide-
lines and Article 210a CMO, which introduces a new
exemption for sustainability. While competition law is
just one of many instruments to achieve sustainability,
its integration with other legal domains, such as food
safety laws, is crucial.

4.3.- The Internal Market

Food sustainability raises fundamental questions also
about several key principles and concepts within EU
Internal Market law. Dr. Vincent Delhomme (Leiden
University)' argued that given the evolving landscape
of food systems, there may be a need for a revised
approach to align with these changes. For instance,
the principle of proportionality, which has often been
criticized for its rigidity and its singular focus, might
require reevaluation. At the same time, the application

(**) A. Matthews, Common Agricultural Policy (The Future of Food Law Conference, Wageningen University and Research, May 25-26,

2023).
(*) Ibid.

(*") P. S. Phoa, Sustainability in Competition Law (The Future of Food Law Conference, Wageningen University and Research, May 25-

26, 2023).

(*®) V. Delhomme, A new Internal Market paradigm (The Future of Food Law Conference, Wageningen University and Research, May

25-26, 2023).
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of free movement rules and proportionality allows for a
proper evaluation of the merits of measures that,
under the guise of sustainability, may serve alternative
economic or protectionist interests. This issue beco-
mes particularly evident when considering ‘buy natio-
nal’ rules. While promoting local consumption may
offer numerous advantages, it cannot automatically be
assumed that domestically produced goods are inhe-
rently more sustainable or virtuous than imported
ones. The role of private actors in this context, espe-
cially food retailers, could be significant, even though
they currently operate beyond the scope of the free
movement of goods provisions. Harmonisation, a criti-
cal tool for integrating non-economic concerns into
internal market law, must demonstrate greater sensiti-
vity to local considerations. It should accommodate
the diversity of approaches to sustainability and permit
experimentation with solutions at the national level.
However, this poses a constitutional challenge: recon-
ciling flexibility and diversity with the objective of
removing trade barriers, a prerequisite for the EU to
exercise its harmonisation powers.

4.4.- Food heritage in the Internal Market

The incorporation of values beyond market integration
has always posed a challenge in EU Internal Market
law. Dr. Floris de Witte (London School of
Economics)®” explored the concept of food heritage
within the Internal Market.”® The European Union, with
its rich culinary traditions and diverse food heritage,
reflects unique national and local lifestyles. However,
the prevailing framework of EU Internal Market law,
founded on principles of uniformity, free movement,
and market-driven rationality, seems ill-equipped to
protect this valuable heritage. It has difficulty capturing
and expressing the complex aspects of heritage, inclu-
ding its spatial, temporal, and representative dimen-
sions. Within the sphere of EU law, there is a varying
degree of receptiveness to claims related to food heri-
tage. The Court of Justice, through its jurisprudence
on the free movement of goods, often subjects culi-
nary heritage to the typical dynamics of the internal

market, potentially endangering its preservation. In the
context of GMO (Genetically Modified Organism)
regulation, there is a recognition of food heritage as
intertwined with ecological considerations. In cases
dealing with geographical indications, where EU law
makes its most direct effort to preserve food heritage,
it struggles to understand its evolving nature, viewing
it instead through the narrow perspectives of marketi-
zation and patrimonialization.

To make EU law more responsive to the diverse
stakeholders, interests, and representations involved
in preserving food heritage across Europe, the key lies
in reemphasizing the local dimension. By reorienting
the focus towards local context and involving local
communities, we can bridge the gap and cultivate a
more holistic approach to conserving and appreciating
the complex nature of food heritage within the
European Union. This reorientation towards the local
allows for a deeper understanding and appreciation of
the unique culinary traditions and practices, ensuring
they are preserved in a manner that respects their ori-
gins and significance.

4.5.- Research agenda

The EU food system is founded upon two main pillars:
the internal market and the Common Agricultural
Policy (CAP). These two pillars are underpinned by
distinct principles. The internal market is rooted in the
concepts of open markets and free competition, while
the CAP operates as a highly regulated field where
traditional market rules are not applicable. Farmers
derive a significant portion of their income from direct
payments from the Union budget. Nevertheless, both
the CAP and the internal market were conceived as
mechanisms to enhance productivity and bolster eco-
nomic output. Progressively, environmental, health,
and social considerations have been incorporated into
their operations.

What appears from the various presentations is that
the integration of sustainability concerns into the legal
framework of the CAP and the internal market is not
an entirely new development. Addressing climate

(**) F. de Witte, Food Heritage in the Internal Market (The Future of Food Law Conference, Wageningen University and Research, May

25-26, 2023).

(*) F. de Witte, You are what you ate: food heritage and the EU'’s internal market, in EFFL, 2022, 47, 5 pp. 647-665.
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change and safeguarding natural resources, as well
as sustaining the rural economy and landscapes
across the EU, have long been among the objectives
of the CAP. Sustainability considerations are already
being integrated into competition rules and their enfor-
cement by the European Commission. The Internal
Market is not exclusively a domain of deregulation;
harmonisation serves as a potent instrument for re-
regulating the market in a more sustainable manner.
Much can be accomplished within the existing legal
framework of the EU without the need for changes to
the Treaties.

However, in a time when a new food system is a prio-
rity, one may question whether a more substantial
overhaul is required. To what extent can rules original-
ly designed for enhancing market integration and pro-
duction accommodate concerns when the issues of
degrowth and sober consumption are becoming
increasingly paramount? Sustainability, in many
aspects, may demand action at a more localised level,
greater flexibility for national actors, and a heightened
openness to local concerns. This poses a challenge to
an Internal Market constructed on the foundation of
uniformity.

The significant shift in lifestyles necessitated by health
and environmental challenges may face resistance
from individuals, particularly if the changes are percei-
ved as being imposed from the EU level. As rightly
said by Dr. de Witte, food law also tells us a story
about EU law more generally, and its lack of sensitivity
of what it is like, or feels like, to live 'under' EU law.
Innovative approaches that incorporate citizen con-
cerns more effectively need to be considered.

5.- International law

What role has international law played, can play, and
will play in relation to food systems? In the academic
debate, there has so far been a lack of specific atten-
tion to the impact of this area of law on the foundation
and transformation of food systems. In this context, it
is important to reflect on the distinct relevance of inter-
national law and the relationship between the

European Union and international legal frameworks,
as well as their mutual influences.

5.1- International food law

Amidst numerous uncertainties and criticisms regar-
ding the nature and functioning of international food
law, Prof. Michael Roberts (University of California Los
Angeles)® gave his view on alternative future
pathways. The trajectory begins with lingering que-
stions about what constitutes a global food system and
the manner in which it should be governed.
Foundational inquiries delve into the legal dimension,
exploring the demarcation line of international food law,
its sources, evolution, and systemic implications. In
identifying these key issues, Prof. Roberts conducted a
brief study of the Food and Agriculture Organization
(FAO), raising numerous questions regarding the
FAQO’s organization and governance, as well as the role
of law in this debate. These inquiries about the institu-
tional aspects of the FAO lead to more in-depth reflec-
tions on the contestation of ideas and current values
present in existing food systems. The prevailing regime
of international rules has promoted industrialized agri-
culture and manufactured food. In response, we obser-
ve contestations in the realms of human rights (right to
food), food security, and food sovereignty. This brings
us to the overarching issue: Is there a (food) system in
which we can address these challenges while maintai-
ning the current framework? In connection with this
open question, Prof. Roberts inquired about the role of
international law in this scenario.

5.2.- Global food law

These conclusions on regime complexity resonate
with the presentation given by Prof. Ferdinando
Albisinni (Universitas Mercatorum Rome)#, but with a
more evident emphasis on the interlinkages between
the European and international (global) dimensions,
Prof. Albisinni refers to ‘the bricks and stones of
European and global food law’.”® What do we mean by

(*) M. Roberts, Alternative Future Pathways (The Future of Food Law Conference, Wageningen University and Research, May 25-26,

2023).

(**) F. Albisinni, Bricks and stones of European and Global Food Law (The Future of Food Law Conference, Wageningen University and

Research, May 25-26, 2023).

(*®) Please refer to F. Albisinni, Bricks and stones of the GFL laboratory, in g. Riv. www.rivistadirittoalimentare.it, n. 1- 2016, p. 4-5.
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bricks and stones? The overall idea is that, in this area
of law, the same elements acted in some cases as
obstacles to legal developments, and in other cases
as foundational materials for a new legal framework.
According to Prof. Albisinni, the European approach to
food law is systemic, existing within a global regula-
tory framework. European food law emerged as a uni-
que area of regulation, showcasing a distinctive
method of rule-making where international, regional,
and national levels intersect. It is a domain where pri-
vate and public responsibilities converge through ver-
tical and horizontal cooperation. Nowadays, the
European dimension alone appears insufficient to
capture the complexity of the real world and is compel-
led to consider a global dimension. National laws evol-
ve to have extraterritorial effects, becoming applicable
in different countries. Looking at future trends, Prof.
Albisinni notes that while traditional discussions focu-
sed on food security and safety, current conversations
revolve around food sovereignty. These evolving
forms of thought foster dialogues between local and
global food laws.

5.3.- WTO law

If the previous presentation highlighted the growing
influences between the European and the international
framework, Prof. Bernard O’Connor’s (O'Connor and
Company) presentation®* focused on how reconciling
ambitious domestic (EU) sustainability objectives within
the context of World Trade Organization (WTO) law.
The discussion begins by questioning whether govern-
ments have the right to set standards. Prof. O'Connor
asserts that governments not only have this right but
also have the responsibility to set standards that reflect
their citizens' needs or ambitions as outlined in their
constitutions and in international law, for instance,
under human rights obligations. The EU, with its signifi-
cant influence, would fail to meet its obligations to its
citizens if it did not strive to achieve the highest stan-
dards possible within the framework of the EU Treaties.
The presentation proceeds to examine the potential
external, trade-related consequences of EU stan-
dards, followed by an exploration of the nature of the

standards themselves. It then addresses how EU insti-
tutions manage to navigate WTO commitments. Prof.
O'Connor suggests that the EU is obligated to conti-
nue pushing the boundaries on how to interpret the
external constraints that EU citizens have agreed to
impose on their sovereignty, both in EU Treaties and
in international agreements.

5.4.- Research agenda

Many questions raised from the perspective of interna-
tional law extend beyond the international dimension
alone, touching upon the influences and boundaries
that exist between the EU and the international legal
framework. One of the core issues concerns the EU's
ability to impose production and processing standards
on goods in third countries. This practice is not unique
to the EU; other countries around the world have
implemented similar policies and strategies. However,
the limits of such actions are not entirely clear, despite
some common ground being established in World
Trade Organization (WTO) dispute settlement deci-
sions, such as US — Tuna Il and US — Shrimp. By
imposing standards, the EU may achieve internal
benefits, but this can also lead to unavoidable negati-
ve externalities. There exists a necessity for a more
thorough investigation into the legal compliance of
these initiatives under international obligations, espe-
cially in a context where unilateral measures are beco-
ming increasingly prevalent.

Many open issues broadly investigate the contribution
of international law to the functioning of the food
system, including questions about institutional archi-
tecture and governance. In this context, the role of the
Food and Agriculture Organization (FAO) is under
scrutiny; should this body inspire and direct global
actions and influence other international organiza-
tions? The section also highlights problems with legal
sources. Some of these issues are more technical,
such as clarifying and refining concepts and princi-
ples, while others are more political in nature, such as
setting common targets within the international com-
munity. One of the main outcomes of the three presen-
tations is the intrinsic polarization of interests in many

(*) B. O’Connor, Ambitious domestic objectives for sustainability in the context of WTO law' (The Future of Food Law Conference,

Wageningen University and Research, May 25-26, 2023).
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areas of international food law. The relationships
between trade versus food security and food soverei-
gnty versus globalization contain many unanswered
guestions and unregulated aspects.

Alongside sectorial or specific questions, there is an
overarching one that deserves attention and could
contribute to partially answering the aforementioned
issues: Should we change or create a different fra-
mework for international food law as the main organi-
zing framework? While attempting to answer this com-
plex question, we should not overlook the foundational
characteristics and limitations of international law in
general, such as the lack of enforcement and accoun-
tability mechanisms and the fragmented nature of this
area of law.

6.- Food system governance

From the perspective of food systems governance, we
take a systemic look at the food system — here, the
conference contributions highlighted the missing per-
spectives and the missing voices in food system
governance. The future of food law is poised to con-
front a myriad of complex challenges, which call for a
thorough re-evaluation and reformulation of its princi-
ples and approaches.

6.1.- Democratization of food safety

Prof. Neal Fortin (Michigan State University)* discus-
sed the democratization of food safety, particularly in
the context of the United States. In the United States,
food is partly regulated through tort law and personal
responsibility, and food safety represents a classic
case of market failure. For free market forces to func-
tion properly in the realm of food safety, consumers
would need to be aware of the relative safety of foods
before making purchases, allowing them to buy the
level of safety they desire. However, determining the
safety of food before purchase is impossible for con-
sumers. Pathogens and other food safety hazards can
be invisible, odourless, and tasteless. Furthermore,
there is no reliable indicator for food safety. Although
consumers are interested in purchasing safer food,

food companies find it challenging to effectively
market improved food safety. A significant barrier to
marketing food safety is that it heightens consumers’
awareness of food safety failures, which can backfire.
Two traditional remedies for food safety market failu-
res are personal injury lawsuits and government regu-
lation. Both can offer some correction for market inef-
ficiency, but they are inadequate. Lawsuits have limi-
ted effectiveness in holding manufacturers accounta-
ble for food safety failures because establishing tort
liability is rare. The manufacturer of harmful food is
often not identified due to the lack of proof of causa-
tion. Additionally, tort liability is reactive and therefore
offers limited preventive benefits. Government regula-
tion provides significant preventive correction but also
has limitations. Governmental systems face con-
straints in resources, struggle to keep pace with chan-
ges in complex international supply chains and evol-
ving food manufacturing practices, and encounter
resource and structural limitations.

The inadequacy of personal injury lawsuits and
government regulation is evident in the scale of the
problem, as seen in the number of foodborne illnesses
and their economic costs. Every year, millions of ill-
nesses and billions of dollars in economic costs occur
in the United States alone.

Prof. Fortin then proposed granting citizens a right of
action under food law to establish a trilateral regula-
tory system. A system with three supports-a ‘three-leg-
ged stool'-is significantly more robust than one with
only two supports. A private cause of action would
enable enforcement in cases of government inaction,
which can occur due to resource limitations or agency
capture. By granting a right of action, citizens are
empowered to take action when agencies fail to do so.
Additionally, this right would allow businesses to
address situations where competitors' violations result
in unfair business advantages.

Government inaction may also stem from agencies
reaching a balance between private and government
interests. However, Prof. Fortin argues that citizens,
not their bureaucratic representatives, embody the
public interest. The courts can then ensure that enfor-
cement aligns with a republican determination of the
public interest, rather than a balance of private and
bureaucratic interests.

(*) N. D. Fortin, Democratizing Food Safety (The Future of Food Law Conference, Wageningen University and Research, May 25-26, 2023).
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6.2.- Sustainability, agency and governance as food
principles

Prof. Jorge Milian Gomez (Vrije Universiteit Brussel)*
proposed a reconsideration of existing food law princi-
ples. While current food law encompasses principles
such as food safety, risk analysis, and consumer pro-
tection, it is imperative to include principles of sustai-
nability, agency, and governance, all within a human
rights approach framework.

Sustainability, as a principle, is a fundamental pillar of
the future of food law. This principle aims to ensure the
long-term capacity of food systems to provide food
security and nutrition for current generations without
compromising the needs of future generations.”” This
approach involves several critical dimensions: envi-
ronmental management, which includes responsible
resource utilization and addressing climate change, is
paramount.”® Equally crucial is social welfare, focu-
sing on fair access to food resources and reducing
inequalities. Economic viability within the food industry
is vital for ensuring long-term stability. Additionally,
embracing circular economy principles and waste
reduction are essential steps in minimising food
waste.

Consequently, the principle of agency in food law
refers to the ability of individuals and communities to
intervene in the definition of their food systems.* This
principle implies ensuring access to resources, active
social participation and decision-making in food-rela-
ted matters, preserving traditional knowledge and
empowering local food systems. Coherent public poli-
cies prioritising community participation and preser-
ving cultural and traditional food practices are essen-
tial for realising this principle. Advocacy mechanisms
must also be supported to amplify the voices of margi-

nalised communities within the food system.

In light of the above, the principle of governance in
food law revolves around the effective management
and organization of resources by states through public
policies, with a balanced consideration of social, eco-
nomic, and environmental factors.®* This principle
extends to the institutional frameworks governing food
systems. Transparency and accountability in decision-
making processes are vital to ensure that public poli-
cies are formulated with the interests of society and
the environment in mind. Stakeholder engagement,
coordination, and collaboration among various actors
in the food system must generate comprehensive and
practical solutions. In addition, solid legal mechanisms
must be developed to ensure compliance with food
regulations.®

However, the current paradigm of food law has prima-
rily focused on food trade, quality, and consumer pro-
tection, influenced by the commodification of food.
The global food crisis, exacerbated by events such as
the COVID-19 pandemic and the Russia-Ukraine con-
flict, has highlighted the inadequacies of this approa-
ch.* Food law must fundamentally shift its principles
and priorities to address these pressing challenges. It
must change from a consumer-centred approach to
one based on the human right to food. This shift
means prioritising the realisation of the fundamental
right to adequate food for all individuals, regardless of
their economic or social situation.

Therefore, food law's future is fraught with complexi-
ties and challenges that call for a reassessment of its
guiding principles. Given this, adopting the principles
described above within a human rights framework is
imperative to ensure the long-term viability of our food
systems and the equitable distribution of food resour-
ces. By incorporating these principles into food law,

(*) J.F. Milian Gomez, Bringing Sustainability, Agency and Governance as Food Law Principles: A Human Rights Approach (The Future
of Food Law Conference, Wageningen University and Research, May 25-26, 2023).
(*) Please refer to High Level Panel of Experts, Food security and nutrition: building a global narrative towards 2030, 2020

https://www.fao.org/3/ca9731en/ca9731en.pdf.

(*) J. F. Milian Gomez and Y. Delgado Triana, Sustainable Management of Environmental Risks in Agricultural Production: Ensuring the

Right to Food, in Global Jurist, 2022, 22, 3 pp. 1-19.

(*) Please refer to Committee on World Food Security, Background note for informal discussion #4: Right to Food; Gender; Agency, 2020
https://www.fao.org/fileadmin/templates/cfs/Docs1920/Agroecology_an_other_innovative/ 4 June_2020/Backgrund_document 4_June

Agroecology.pdf.

(*) M. V. Whittingham Munévar, ;Qué es la gobernanza y para qué sirve?, in Revista RAI, 2010, 219-235.
(**) Please refer to M. Fakhri, Policy Brief Last chance to make the Food Systems Summit truly a ‘people’s summit, 2021 https://dere-
choalimentacion.org/sites/default/files/pdf-noticias/Policy brief SR FOOD.pdf.

(*) F. Milian Gémez, Rethinking the Human Right to Food from a Single Perspective to a Four-Fold Legal Interpretation, in Journal of

Human Rights Practice, 2023, pp. 1-14.
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we can pave the way towards a fairer, more sustaina-
ble, and resilient global food system that meets the
needs of present and future generations.

6.3.- Research agenda

The main research questions emerging from a syste-
mic and governance perspective concern the inclusion
of elements that are ignored or underrepresented; for
instance, in the face of potential governmental inaction
or capture by industry interests, could a citizens’ right
of action under food law create a trilateral regulatory
system, thereby fostering a more democratic food
system governance? Alongside institutional and parti-
cipatory questions, substantive queries arise: How
can food law meet the challenge of reformulating its
principles and approaches? How can it incorporate the
novel principles of sustainability, agency, and gover-
nance, all within the overarching framework of a
human rights approach?

7.- Business, Human Rights and Due Diligence

The impact of business conduct on human rights and
the sustainability transition is currently undergoing
both research and regulatory developments that crea-
te vast potential for further analysis in the future. The
conference tackled these issues from different but
interconnected perspectives, summarized below.

7.1.- Short Food Supply Chains

Short food supply chains are a specific type of busi-
ness, with specific implications for business actors, as
well as for the sustainability of food systems and for
the protection of human rights. In particular, as pre-
sented by Dr. Mirta Alessandrini (Wageningen
University and Research),® short food supply chains
appear to lead to local economic development, social

cohesion and community resilience, environmental
sustainability, and food sovereignty.* What can be
observed is the evolution of the regulation of short
food supply chains through the CAP reforms, which
demonstrated that the CAP has undergone a renatio-
nalization process and that short food supply chains
have transitioned from being an end to becoming a
means to achieve sustainability objectives. Moreover,
despite the potential role they could play in the transi-
tion towards sustainable food systems, short food sup-
ply chains do not play a significant role in the Farm to
Form Strategy. Similarly, as presented by Dr. Adam
Calo (Radboud University), proposed agricultural tar-
gets in policy frameworks tend to omit the way current
land ownership and transfer dynamics militate against
the feasible expansion of AFNs. Conflicting entitle-
ments like the human right to property and the need to
diversify agricultural landowners present a brewing
tension in the future of food law.35 Likewise, a com-
parative analysis of food safety and regulatory approa-
ch to short food supply chains reveals a disconnection
between food safety law and agri-food law. In particu-
lar, short food supply chains are currently too ill-defi-
ned to be operationalised, and CAP tailor-made mea-
sures are voluntary-based, as there is a lack of harmo-
nisation of rules at the EU level.

7.2.- Due diligence

Binding corporate due diligence obligations are beco-
ming part of the EU's regulatory framework, aimed at
ensuring the sustainability of food systems, among
others. Attorney-at-law Michat Tracz* discussed the
European Commission's (EC) horizontal proposal for
a Directive on Corporate Sustainability Due Diligence,
which is still under discussion, with the final text
expected to be adopted in 2024. Meanwhile, the
Regulation on deforestation-free products, which con-
cerns the placement on the EU market and the export
from the EU of certain commodities and products

(**) M. Alessandrini, Regulating Short Food Supply Chains in the EU (The Future of Food Law Conference, Wageningen University and

Research, May 25-26, 2023).

(*) M. Alessandrini, Regulating Short Food Supply Chains in the EU, Springer (Forthcoming).
(*) A. Calo et al, Achieving Food System Resilience Requires Challenging Dominant Land Property Regimes, in Frontiers in Sustainable

Food Systems, 2021, 5, pp. 1-7.

(*) M. Tracz, Due Diligence obligations - a universal legal solution for assuring the food systems’ sustainability? (The Future of Food
Law Conference, Wageningen University and Research, May 25-26, 2023).



LIANA Dy
\,0\1 A R’TTO

rivista di diritto alimentare

N\

o 4

S Z

a >

< S

A > oo o5 o . .
%, <O www.rivistadirittoalimentare.it - 1SSN 1973-3593 [online]

74

Anno XVIII, numero 1+ Gennaio-Marzo 2024

associated with deforestation and forest degradation, is
already applicable and thus can be analyzed. A review
of this landmark regulation reveals that certain typical
mechanisms associated with corporate due diligence
obligations can be identified. In this context, the fol-
lowing mechanisms are particularly noteworthy: the
imposition of duties related to the collection of specific
information, data, and documents; risk assessment
measures; risk mitigation measures; and the public
reporting on due diligence systems. Due to the transna-
tional nature of risks such as deforestation, the regula-
tion aims ambitiously to impact the socioeconomic rea-
lity outside the EU. While, at the moment, there seems
to be no significant alternative being considered to the
approach of corporate due diligence legal obligations,
the actual potential of this type of regulation to enhance
the sustainability of food systems remains unclear.

7.3.- Responsible Business Conduct of Food Retail
Companies during the war: the case of Ukraine

Armed conflicts can have devastating impacts on food
systems, and consequently, on the right to food of
affected communities. This has been evident in the
case of the war in Ukraine, as analysed by Dr. Olena
Uvarova and Dr. Nadia Bernaz (Wageningen
University and Research)®*. The case underscores the
responsibility of private corporations that play key
roles in the food supply chain. Once the war in Ukraine
began, massive lines were observed outside food sto-
res due to limited access to food and disruptions in the
relevant supply chains. Several factors affected food
access, one being that food retailers, private compa-
nies, interrupted the provision of food supplies. In this
context, state intervention to ensure access to food
was very limited. Many international companies cea-
sed operations during the early days of the war, whe-
reas local SMEs proved to be more adaptable. Some
companies implemented Corporate Social Respon-
sibility (CSR) initiatives rooted in charity but did not
acknowledge their responsibility to respect the right to
food as part of the international normative framework
represented by the UN Guiding Principles on Business

and Human Rights (UNGPs). According to the
UNGPs, companies operating in contexts of armed
conflict should perform heightened Human Rights Due
Diligence (HRDD). It can be argued that this is espe-
cially true when their operations are crucial to ensu-
ring access to food for affected communities. The role
of companies in minimising the impact of conflicts on
human rights should be considered.

7.4- Research agenda

In relation to short food supply chains, there is a need
for a new conceptualisation within the EU agri-food
law, aiming to fill a gap in the existing Common
Agricultural Policy (CAP) literature and to devise a fra-
mework that includes all dimensions of short food sup-
ply chains and challenges the regulatory vacuum.
Corporate due diligence obligations, imposed by law
to impact the sustainability of food systems among
others, also present a number of open questions for
the future. One question is whether multiple due dili-
gence regulations will bring more legal certainty for
stakeholders or instead create potential loopholes.
Another question concerns the ambition of these regu-
lations to impact the socioeconomic reality outside the
EU. It remains to be seen whether this potential will be
limited by challenges in monitoring companies' con-
duct by competent public authorities based in the EU
and operating mostly within EU jurisdictions. Further
research is also needed on whether the emerging
reporting and due diligence obligations, as well as
new procedural rights for NGOs, will result in increa-
sed pressure from civil society on corporate actors.
The role of corporations in conflict contexts requires
further investigation, acknowledging that, especially
during national emergencies that limit state action,
corporations controlling access to essential services
and products, including food, share a responsibility to
some extent to fulfill the human rights of affected
populations. This necessitates a deeper and more
nuanced understanding of the corporate 'responsibility
to respect' as formulated by the UN Guiding Principles
on Business and Human Rights (UNGPs).

(*) O. Uvarova and N. Bernaz, Responsible Business Conduct of Food Retail Companies during the war: the case of Ukraine (The
Future of Food Law Conference, Wageningen University and Research, May 25-26, 2023).
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8.- One Health and Animals in food law

The importance of adopting a holistic approach to
health in the future of food law has become particu-
larly evident in the post-Covid-19 era. The health chal-
lenges posed by population growth and urbanization,
human and animal mobility, international transport,
human migration patterns, climate change, and the
globalization of livestock and wildlife food value chains
constantly threaten the resilience of the food system.
Indeed, the need to simultaneously address the tran-
sition to sustainability and ensure a high level of public
health has been increasingly recognised by both
scientists and the international community.

Therefore, food legislators have an obligation to con-
sider human health and well-being, ecosystem health,
and animal health and welfare in their actions toward
sustainable and resilient food systems, recognizing
their complex interrelationships. Their responsibility
extends to effectively ensuring food safety, food and
nutrition security, and the preservation, protection, and
regeneration of the environment for present and future
generations. This becomes even more urgent in a glo-
bally interconnected world facing multiple climatic,
social, and economic challenges.

8.1- One Health

Born in the context of natural sciences, One Health
has been discussed and implemented internationally
since the early 2000s, mainly thanks to the efforts of
international organizations such as FAO, WHO and
WOHA and, since 2021, UNEP (the so-called
Quadripartite). In her presentation, Francesca Coli
(Sant'‘Anna School of Advanced Studies)® showed
that the application of One Health at the EU level is
more recent, especially within the regulatory fra-
mework. The first EU definition of One Health dates
back to 2017, contained in a policy document titled «A
European One Health Action Plan against
Antimicrobial Resistance». However, the first legal
definition was included in Regulation (EU) 2021/522

(‘'EU4Health Programme'), which defines it as «a mul-
tisectoral approach that recognizes human health is
connected to animal health and the environment, and
that actions to tackle threats to health must consider
those three dimensions» (Article 2(5)).

Two trends can be observed in the EU legal and policy
space regarding One Health: first, the increasing use
of One Health in EU documents (e.g., legal acts, pre-
paratory documents, Commission communications,
staff working documents) over the years, especially
after 2020; second, the increasing inclusion of One
Health in legally binding instruments.* One Health is
still predominantly seen as a policy tool, meaning it is
more frequently used in policy documents than in legal
acts. However, there is a trend toward change. For
example, in 2019 and 2020, no regulations mentioning
One Health are found, while in 2021 and 2022, there
are a total of 8 regulations. These results confirm the
growing importance of health as a horizontal issue to
be mainstreamed across different EU policies and the
tendency to broaden the scope of One Health by inte-
grating it into sustainability challenges such as climate
change, biodiversity loss, and pollution, to name a
few. Regarding food legislation and policies, they still
do not reflect this evolution and mention One Health in
its 'narrow’ connotation, i.e., only in the context of the
fight against antimicrobial resistance (AMR). The
Farm to Fork Strategy and its implementing acts are a
case in point.

8.2.- Animals in food law

But it is not just the One Health approach that is
underrepresented in the implementation of the Farm
to Fork Strategy, and thus in the EU's transition to
sustainable food systems, as presented by Alice Di
Concetto (The European Institute for Animal Law and
Policy).” Actions to reduce the consumption of food of
animal origin, driven by both animal protection and
environmental concerns, also appear to be inadequa-
tely addressed. Although the Strategy recognizes the
need to move towards a more plant-based diet and
calls on the European Commission to revise EU farm

(**) F. Coli, OneHealth (The Future of Food Law Conference, Wageningen University and Research, May 25-26, 2023)
(*) F. Coli and H. Shebesta, One Health in the EU: The Next Future?, in Journal on Law and Integration, 2023, pp. 301-316.
(*°) A. Di Concetto, Animals in the EU’s Future of Food Law (The Future of Food Law Conference, Wageningen University and Research,

May 25-26, 2023).
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animal welfare legislation, there is still a lack of regula-
tory mechanisms within food law to address animal wel-
fare issues, inform consumers about the treatment of
farm animals in agri-food supply chains, or inform them
about the alternatives available to animal-based foods.
Dr. Berger Richardson (University of Ottawa)* showed
in her presentation that the meat industry not only
poses threats to animal welfare, health, and the envi-
ronment but also incurs significant societal costs. In
particular, meat processing stands out as one of the
most dangerous manufacturing sectors, exposing vul-
nerable workers to occupational hazards that include
physical harm and psychological distress. Despite
these hazards, recent trends in food safety regulation
show a shift toward outcome-based approaches in the
oversight of animal slaughter operations. Recent data
suggest that this type of regulation has even more
negative side effects, especially when the performan-
ce outcomes achieved do not adequately address
both worker safety and animal welfare.

8.3.- Research agenda

Therefore, a holistic understanding of health that inclu-
des human health and well-being, animal health and
welfare, and ecosystem health has not yet been incor-
porated into the scope of food law. Adopting a systems
thinking approach to health in food systems would be
crucial for better aligning EU food legislation with the
EU's stated sustainability objectives and for improving
the coherence of EU food policy with agricultural,
labour, climate, internal market, and trade policies. To
this end, One Health should extend beyond the fight
against antimicrobial resistance (AMR) in the EU's
transition to sustainable food systems. It could serve
as a valuable tool for ensuring access to safe and
nutritious food, shifting consumer preferences towards
a more plant-based diet, promoting sustainable agri-
culture and production, building the resilience of eco-
systems and food systems, addressing poverty and

inequality, and improving animal welfare.

9.- Risk Regulation, sustainability and innovation, and
the consumer

For more than 20 years, risk has been the main para-
digm of the food regulatory structure: «Food law is
aimed at the reduction, elimination or avoidance of a
risk to health»*, as stated by the General Food Law
Regulation. In recent years, the increasingly complex
nature of food and its constitutive aspects-production,
trade, marketing, and consumption-has given rise to
several challenges. Alongside the risk regulation para-
digm, food law also has a strong consumer protection
component. A consistent challenge is how to accom-
modate the role of consumers in relation to sustaina-
bility and innovation.

9.1.- The Transparency Regulation and food innova-
tion

A novel aspect of risk regulation was the emphasis on
transparency. The Transparency Regulation of 2019,
as presented by Dr. Marianna Vanuzzo (UNICATT)®,
amends the existing risk regulatory structures in the
General Food Law Regulation. It requires information
to be available during the risk assessment procedure,
while the Authority should disclose a series of docu-
ments and studies in the context of its operations, with
some exceptions due to confidentiality. Businesses
must deal with the potential disclosure of their infor-
mation when submitting applications, and they face
considerable constraints introduced by the
Transparency Regulation, as confidentiality requests
fall within the scope of the information items listed and
are related to the proof of potential commercial harm.
Although the legal framework includes provisions to
protect secrets, the administrative burdens placed on
Food Business Operators (FBOs) hardly encourage

(*) S. Berger Richardson, Outcome-based regulations in the meat processing sector: integrating worker safety and animal welfare into
risk assessments (The Future of Food Law Conference, Wageningen University and Research, May 25-26, 2023).

(*) Recital no. 16 of Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 January 2002 laying down the
general principles and requirements of food law, establishing the European Food Safety Authority and laying down procedures in matters

of food safety.

(**) M. Vanuzzo, Transparency in EU food law (The Future of Food Law Conference, Wageningen University and Research, May 25-26,

2023).
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innovation in the EU. Therefore, the potential for food
innovation could be hindered by the application of the
Transparency Regulation, which requires FBOs to
notify the studies supporting an application or notifica-
tion to the European Food Safety Authority (EFSA).
For example, the novel food regulation, as amended
by the Transparency Regulation, demands additional
regulatory requirements that potentially hinder the
innovation process.*

9.2.- Innovation and sustainability

Innovation in the food sector can lead to a more
sustainable food system, through both the introduction
of products and processes that were not previously
used and the implementation of ‘old’ technologies with
reexamined functions, as was highlighted by Dr.
Valeria Paganizza (University of Padova)®. This is the
case with biological control agents (BCAs), which are
meant as natural enemies, antagonists, competitors,
or other organisms used to control pests, either direc-
tly or indirectly. BCAs, generally speaking, could be
insects or microorganisms and might be used along
the entire food chain as a total or partial replacement
for pesticides, from primary production to food proces-
sing, storage, and distribution, as well as a tool again-
st bacterial pathogens. Despite the purposive state-
ments of the Farm to Fork Strategy, which assigns to
each actor of the food chain a commitment towards
sustainability with the best use of natural-based
resources, the regulatory setting and risk approaches
in this area are still too fragmented. If insects as BCAs
are one of the key elements of integrated pest mana-
gement, there are still some regulatory bottlenecks
and gaps. At the same time, the potential of microor-
ganisms in actively ensuring food safety is still under-
valued at an EU level.

9.3.- Consumer regulation and behavioral science

New technologies, new substances, and innovative

manufacturing practices have not only always required
a preemptive approach to ensure food safety, but they
have also progressively been accompanied by a rising
awareness among consumers of some of the critical
issues affecting the food regulatory system in a broad
sense, such as the lack of transparency. EU law strug-
gles to define the role of consumers: whether they are
mere subjects who need protection, or whether they
are considered proactive and skilled players. This
trend has led to an increasing importance of the role of
behavioral science in food law, as presented by Dr.
Carien de Jager (University of Groningen).* An exam-
ple of this modification was illustrated by a study con-
ducted by the University of Groningen. Researchers
explored whether the /legal assumption that consumers
read the list of ingredients when purchasing food pro-
ducts, to determine whether a food package is mislea-
ding, corresponds to consumers' actual buying beha-
viour. In an experiment conducted by Dr. Carien de
Jager and Prof. Arie Dijkstra, participants were asked
to choose between a healthy and a tasty product from
two or five packages of strawberry yoghurt. The study
reveals that the legal assumption that the 'average
consumer' considers the list of ingredients when pur-
chasing food products conflicts with actual consumer
behavior. More specifically, this legal assumption
should be reconsidered due to the large number of
available options in a supermarket, consumers' diffe-
rent information processing styles, and varying purcha-
se intentions. The authors recommended replacing the
assumption of 'the average consumer reading the list
of ingredients’ with an assessment of the package as a
whole, where the list of ingredients is just one of the
relevant factors in court decisions on misleading food
packaging (CJEU Teekanne). The study underscores
the importance of behavioral science research in
enhancing healthy and sustainable food choices by
consumers and, therefore, for the future of food law.

9.4.- Research agenda

A major challenge in food law is reconciling, on one

(*) A. Monaco and T. Reinhardt, How innovation-friendly is the novel food regulation? (The Future of Food Law Conference, Wageningen

University and Research, May 25-26, 2023).

(*) V. Paganizza, A further piece of the sustainable food system puzzle: biocontrol agents in the food chain (The Future of Food Law
Conference, Wageningen University and Research, May 25-26, 2023).
(**) C. de Jager, The List of Ingredients on Food Packages: What'’s in it for consumers? (The Future of Food Law Paganizza, Wageningen

University and Research, May 25-26, 2023).
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hand, the need for regulation to protect the safety,
sustainability, or consumer interest, and on the other
hand, the critique that over-regulation impedes pro-
gress and innovation. More practically, how should the
current food safety risk regulatory architecture under
the umbrella of the General Food Law Regulation be
aligned with sustainability concerns? Will consumers
and their food choices act as an instrument for more
sustainable food? What is the role of innovation in this
context? Is innovation truly a champion of sustainabi-
lity, as the proposal for a New Genomic Technique
Regulation suggests, or is it merely a deregulatory
argument? What is clear is that the current almost
exclusive focus on food safety regulation will make
way for increasingly diverse regulatory goals, such as
health, environmental friendliness, social and ethical
sustainability. It then becomes a significant legal task
to reconcile different interests, bridge the food indu-
stry's resistance to being regulated too stringently, and
facilitate innovation.

10.- Food System Thinking

Recent international*” and EU*® food governance scho-
larship adopts food systems language as a point of
departure, for instance, to emphasize the need for a
more integrated approach. In these approaches, the
notion of 'food systems' is most often used loosely,
without committing to a more formal understanding of
systems thinking as a methodology. This represents a
potentially missed opportunity to benefit from the
advances that systems thinking offers.

In her presentation on systems thinking for lawyers,
Prof. Pierson-Brown (University of Pittsburgh School
of Law)* highlighted that systems thinking approaches
enrich traditional models of legal thinking. Systems

can be defined as interconnected elements that pro-
duce some outcome, and can be recognized as who-
les which are greater than the sum of their parts.
Using this definition, pieces of legislation — which con-
tain a purpose-driven set of interconnected rules and
procedures — can be described as systems. Systems
thinking is a paradigm and a practice which uses the
identification of ‘systems’ as a starting point for pro-
blem assessment and analysis. Because public policy
challenges are, essentially, system challenges,
systems thinking should be explicitly incorporated into
the legal education curriculum.®*® Systems thinking
adds value to legal education by providing a fra-
mework for identifying the structural characteristics of
the problems that societies use law-making processes
to solve. This enables students to think about law and
public policy in terms of both, the contexts in which
they operate, and the systemic structures they perpe-
tuate. As lawyers, we are both system participants
and system architects. Conscious application of a
systems thinking approach can lead to the develop-
ment of both policy innovation and novel approaches
to legal practice.

Pierson-Brown argues that there are four core ele-
ments of systems thinking. These include an empha-
sis on outcomes emerging from the structure of a
system and a recognition that systems are resilient,
but not fixed. Systems thinking can be put into practice
in multiple ways. Lawyers are encouraged to observe
and parse through the components that make up the
micro and macro-level systems their advocacy seeks
to address. Distinguishing positive and normative
systemic outcomes is essential. This work involves
treating separately what a system actually creates or
perpetuates, and the dominant narratives ascribed to
these occurrences. Systems are structured to produce
their demonstrated results. Narratives about systemic

(*) R. Bhunnoo, A food systems approach to policy for health and sustamabl//ty, in Global Food Security, 2018, pp. 1-16
: .pdf>; W. Willet et al., Food
in the Anthropocene the EAT—Lancet CommISSIon on healthy diets from sustainable food systems, in The Lancet, 2019, 393, 10170,
pp. 447-492.
(“*) European Commission, Directorate-General for Research and Innovation, Group of Chief Scientific Advisors, Towards a sustainable
food system: moving from food as a commodity to food as more of a common good: independent expert report, Publications Office of the
European Union, 2020 <https://op.europa.eu/en/publication-detail/-/publication/ca8ffeda-99bb-11ea-aac4-0laa75ed7lal/language-en>;
A.-K. Bock, L. Bontoux, and J.-E. Rudkin, Concepts for a sustainable EU food system: reflections from a participatory process,
Publications Office of the European Union, 2022 <https:/publications.jrc.ec.europa.eu/repository/bitstream/JRC126575/JRC126575

01.pdf>.
(*) T. Pierson-Brown, Systems Thinking for Lawyers (The Future of Food Law Conference, Wageningen University and Research, May

25-26, 2023).
(*) T. Pierson-Brown, (Systems) Thinking Like a Lawyer, in Clinical L Rev, 2020, 26, 51, pp. 515-562.




LIANA Dy
\,0\1 A R’TTO

rivista di diritto alimentare

N\

o 4

S )

Q >

< S

A > o o o . . .
%, <O www.rivistadirittoalimentare.it - 1SSN 1973-3593 [online]

79

Anno XVIII, numero 1+ Gennaio-Marzo 2024

phenomena can be used catalyze change or entrench
the status quo. Whole process mapping to develop
structural awareness can be a helpful tool in creating
shared understandings of the scope of a particular
systemic challenge. In all, complexity should be incor-
porated into problem analysis. The posture of pro-
blem stewardship should be adopted over that of pro-
blem solvers, as the systems producing inequitable
access to the resources needed for human thriving will
take long-term efforts to correct. Sustainable advo-
cacy most realistically involves managing and mitiga-
ting resistance to change over significant periods of
time. Finally, a systems thinking approach is exempli-
fied in intervention strategies developed by advocates
working in interdisciplinary teams.

10.1- Research agenda

The idea of linking food law and the future of food law
to the notion of food systems creates an opportunity
for a more robust, analytically interested, and metho-
dologically informed use of systems thinking insights.
How can we formulate a food systems law? How can
systems thinking help us to raise awareness, under-
stand, and model the components and their relation-
ships within the elements of the food system? What
structural awareness can we develop through a legal
food systems perspective?

11.- The road ahead: a research agenda

As the world transitions toward a sustainability para-
digm, grapples with the challenges of the post-Covid
era, and navigates ongoing conflicts, food law stands
on the brink of confronting a multitude of intricate chal-
lenges. Providing an answer to ‘what is the future of
food law’ beyond the Farm to Fork Strategy is not an
easy task to accomplish. Nevertheless, this conferen-
ce has ignited the discussion, laying the foundation for
legal scholars to play a pivotal role in shaping the
development of up-to-date legislation that effectively
integrates environmental, social, and economic
sustainability, human rights, and public health in an
ever-changing food landscape.

The conference has underscored the need for re-eva-
luating and reformulating the principles and approa-
ches that underpin food law. Building upon these insi-
ghts, this concluding section outlines a comprehensi-

ve research agenda that takes into account diverse
dimensions of food law at the national, EU, and inter-
national levels.

The need for a sustainability overhaul of existing food
law is evident. Our conversation began by focusing on
the Framework for a Sustainable Food System
(FSFS), a flagship initiative of the Farm to Fork
Strategy, and the understanding of the term 'sustaina-
bility' in food law. However, uncertainties surrounding
the FSFS publication from the Commission raised
questions about the depth and breadth of the announ-
ced shift from food law to food systems law and how
this shift will be practically implemented. Key priorities
in this effort involve exploring the integration of sustai-
nability-a concept in constant flux and challenging to
grasp within food law-and focusing on the legal
mechanisms that promote sustainable food production
and consumption. Clear questions have emerged not
only regarding the outlines of the future FSFS but also
its institutional design, particularly concerning EFSA,
to future-proof EU food law. Given the uncertainty sur-
rounding the passage of the Commission proposal for
a FSFS, a new, more urgent research line emerges:
how to ensure the sustainability shift in EU food law if
the legislative framework is abandoned? Addressing
this question remains essential for the Commission to
establish a clear direction and policy coherence at
both the EU and national levels.

Food sustainability also raises fundamental questions
in relation to several key principles and concepts
within EU Internal Market law, competition law, and
the Common Agricultural Policy (CAP). Further
research is required to investigate how to uphold
Internal Market uniformity and harmonisation when
sustainability integration may necessitate localised
action and greater flexibility for national governments.
The international dimension of food law underscores
that the current regulatory architecture of this domain
has primarily centered on food trade, safety, quality,
consumer protection, and food commaodification.
However, the global crisis and the urgency of incorpo-
rating sustainability in legislation raise concerns about
creating a more democratic system of food governan-
ce. Further policy and legal interventions are therefore
needed in this area. The shift to food system law
should prioritize food safety as a public interest, and
integrate novel principles of sustainability, agency, and
governance, all within the overarching framework of a
human rights approach.

Another area demanding scholarly attention is the
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emerging of corporate due diligence obligations. As
the EU moves towards adopting a Directive on
Corporate Sustainability Due Diligence, analysing its
potential impact on food systems sustainability is of
utmost importance. Will the implementation of due dili-
gence obligations result in increased pressure from
civil society on corporate actors? How will this contri-
bute to the sustainability transition?

Among the challenges laid out in the conference and
in this synopsis, the future of food law must grapple
with the integration of a comprehensive understanding
of health. This entails recognising health as a tran-
sversal notion that encompasses various aspects of
food and environmental law. Food law has thus far fal-
len short of adopting and governing a holistic approa-
ch to health, which includes human, animal, and eco-
system dimensions. Further research is needed to
deepen our understanding of how the One Health
Approach can be effectively integrated into food law.
This integration should account for interdisciplinary
collaboration, identify gaps and opportunities for a
more unified approach to addressing sustainability
and resilience issues in the food system, and ultima-
tely address challenges in implementing and enforcing
One Health-related policies effectively.

Rethinking the food system requires examining its
underlying principles. For instance, the principle of
transparency has received limited understanding in
the food sector. Although transparency has an intrinsic
value, the Court of Justice of the European Union doe-
sn’t seem to intend transparency as an overarching
legal principle. This is evident in the General Food
Law reform and in risk regulation in general, as well as
in other areas of food law such as information to con-
sumers. However, transforming the food system
implies taking a closer look at the principle-based
approach. Despite their legal value and their under-
standing being unclear in doctrine and case law, they
can nevertheless provide valuable insights for policy-
makers.

Innovation is another critical element in shaping the
future of a more sustainable food system. As previou-
sly highlighted, innovation has revealed some defi-
ciencies within the food regulatory system, notably the
lack of transparency. The recent Proposal for a
Regulation on plants obtained by New Genomic

Techniques (NGT)** has marked a shift in the
Commission's approach to regulating innovation in the
EU food systems. In particular, the proposal facilitates
the development and placing on the market of plants
and plant products — previously subject to the strin-
gent EU GMO legal framework - thereby contributing
to EU innovation and sustainability objectives. The
Commission’s evolving approach to innovation regula-
tion is already influencing the future of food law,
prompting questions about when and to what extent
clear boundaries will be established to ensure that
proposed innovative solutions align with both sustai-
nability objectives and safety considerations.

Overall, food systems, conceived as highly intercon-
nected and dynamic networks of actors, processes,
and regulations, are inherently complex. The overar-
ching question that resonated throughout the confe-
rence was how to formulate a food systems law that
supports a comprehensive and forward-looking
approach and recognizes the complexity and intercon-
nectedness of all the elements in the food system. To
address the complex legal challenges that emerge
within it, interdisciplinary research, international colla-
boration, and legal innovations are indispensable,
along with educational paths. In line with this objecti-
ve, the conference has paved the way for the establi-
shment of the Food Law Academic Networks (FLAN),
an initiative designed to unite academic experts in
food law from around the world, fostering continued
discourse and progress in shaping sustainable food
systems.

ABSTRACT

The 2023 Annual Conference of the Law Group at
Wageningen University & Research (WUR) explored
the future trajectory of EU food law beyond the Farm
to Fork Strategy, delving into topics often overlooked
in policy discussions. Moving from the (lack of) a legi-
slative proposal for the Framework for Sustainable
Food System (SFSF), the conference aimed to reas-
sess the legal architecture of the EU food system,
fostering critical discourse on topics such as sustaina-
bility in the agri-food chain, food system governance,

(**) European Commission, '‘Proposal for a Regulation of the European Parliament and of the Council on plants obtained by certain new
genomic techniques and their food and feed, and amending Regulation' (EU) 2017/62, COM(2023)411.
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corporate due diligence, the OneHealth approach, ani-
mal law, risk regulation, and food system thinking.
Insights from the conference reflected the need for
reformation in some food law approaches, particularly
in how incorporating sustainability and innovation. The
establishment of the Food Law Academic Networks
(FLAN) emerged as a pivotal initiative to further inter-
disciplinary research and international collaboration in
shaping sustainable food systems. Acknowledging the
global food system's complexity, the paper concludes
by proposing key research questions for shaping the
future agenda of food law.

La Conferenza Annuale del Law Group tenutatsi nel
2023 presso la Wageningen University & Research
(WUR) ha avuto come scopo primario I'approfondi-
mento delle nuove direzioni del diritto alimentare
dell'Unione Europea al di la della Strategia Farm to

Fork, concentrandosi su argomenti spesso trascurati
nel contesto dei dibattiti politici. Partendo dalla man-
canza di una proposta normativa per il Sustainable
Food System Framework (SFSF), il presente contribu-
to sintetizza le varie relazioni presentate, concentran-
do l'attenzione sui profili di criticita e sulle opportunita
di revisione dell'architettura del diritto alimentare, con
particolare riferimento a questioni quali la sostenibilita
nella filiera agroalimentare, la governance del sistema
alimentare, la due diligence, I'approccio OneHealth, il
diritto degli animali, la risk regulation e il food system
thinking. Le intuizioni emerse dalla conferenza rifletto-
no la necessita di riformare alcuni approacci del diritto
alimentare, specialmente per quanto riguarda l'inte-
grazione degli elementi di sostenibilita e innovazione.
Riconoscendo la complessita del sistema alimentare
globale, il contributo si conclude proponendo doman-
de di ricerca chiave volte a plasmare I'agenda futura
del diritto alimentare.



